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cases in exclusion or deportation pro-
ceedings and for the termination of
certain cases in exclusion or deporta-
tion proceedings and initiation of new
removal proceedings. The Attorney
General’s application of the provisions
of section 309(c) shall become effective
upon publication of a notice in the
FEDERAL REGISTER. However, if the At-
torney General determines, in the exer-
cise of his or her discretion, that the
delay caused by publication would ad-
versely affect the interests of the
United States or the effective enforce-
ment of the immigration laws, the At-
torney General’s application shall be-
come effective immediately upon
issuance, and shall be published in the
FEDERAL REGISTER as soon as prac-
ticable thereafter.

§§ 240.17—240.19 [Reserved]

Subpart B—Cancellation of
Removal

§ 240.20 Cancellation of removal and
adjustment of status under section
240A of the Act.

(a) Jurisdiction. An application for the
exercise of discretion under section
240A of the Act shall be submitted on
Form EOIR–42, Application for Can-
cellation of Removal, to the Immigra-
tion Court having administrative con-
trol over the Record of Proceeding of
the underlying removal proceeding
under section 240 of the Act. The appli-
cation must be accompanied by pay-
ment of the filing fee as set forth in
§ 103.7(b) of this chapter or a request for
a fee waiver.

(b) Filing the application. The applica-
tion may be filed only with the Immi-
gration Court after jurisdiction has
vested pursuant to § 3.14 of this chap-
ter.

§ 240.21 Suspension of deportation and
adjustment under section 244(a) of
the Act (as in effect before April 1,
1997) and cancellation of removal
and adjustment under section
240A(b) of the Act for certain non-
permanent residents.

(a) Applications for suspension of de-
portation under section 244(a) of the
Act (as in effect before April 1, 1997) or
cancellation of removal and adjust-
ment of status under section 240A(b) of

the Act that meet the statutory re-
quirements and warrant a favorable ex-
ercise of discretion may be granted
only on a conditional basis. The order
conditionally granting relief shall
state which paragraph of section 244(a)
of the Act (as in effect before April 1,
1997) or section 240A(b) of the Act ap-
plies. No application for suspension or
cancellation shall receive a favorable
exercise of discretion where the appli-
cant has been granted asylum or ad-
justment of status while the suspen-
sion or cancellation application is
pending. A decision to deny as a matter
of discretion an application for suspen-
sion or cancellation on this basis shall
be reconsidered where an appeal of a
decision granting asylum or adjust-
ment is sustained by the Board of Im-
migration Appeals.

(b) An alternate order of voluntary
departure, deportation, or removal
must be entered when there is a condi-
tional grant of suspension or cancella-
tion. The alternate order shall take ef-
fect if the condition is not ultimately
removed.

(c) An order conditionally granting
an application for suspension or can-
cellation is appealable to the Board
pursuant to the procedures set forth in
this chapter, and the time for appeal
by the Service of the conditional grant
or for appeal by the alien of the finding
of deportability or of any denial of
other relief by the immigration judge
shall run from the date of such order.

(d) If, on appeal, the Board deter-
mines that an application for suspen-
sion of deportation or cancellation of
removal meets the statutory require-
ments and warrants a favorable exer-
cise of discretion, such application
shall be granted on a conditional basis,
even if an immigration judge granted
the application without condition.

[62 FR 51762, Oct. 3, 1997]

§§ 240.22—240.24 [Reserved]

Subpart C—Voluntary Departure

§ 240.25 Voluntary departure—author-
ity of the Service.

(a) Authorized officers. The authority
contained in section 240B(a) of the Act
to permit aliens to depart voluntarily
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